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Background Information
The Recommendation on the Determination of Transfer Pricing between Associated Enterprises was
adopted by the OECD Council on 13 July 1995 on the proposal of the Committee on Fiscal Affairs.
This Recommendation recommends that Adherent’s tax administrators follow the OECD Transfer
Pricing Guidelines for Multinational Enterprises and Tax Administrations. The Guidelines provide
guidance on the application of the “arm’s length principle”, which is the international consensus on
transfer pricing, i.e. on the valuation for tax purposes of cross-border transactions between associated
enterprises. In a global economy where multinational enterprises (MNEs) play a prominent role,
transfer pricing continues to be high on the agenda of tax administrations and taxpayers alike.
Governments need to ensure that the taxable profits of MNEs are not artificially shifted out of their
jurisdiction and that the tax base reported by MNEs in their country reflects the economic activity
undertaken therein. For taxpayers, it is essential to limit the risks of economic double taxation that
may result from a dispute between two countries on the determination of the arm’s length
remuneration for their cross-border transactions with associated enterprises.

THE COUNCIL,
HAVING REGARD to Article 5(b) of the Convention on the Organisation for Economic Co-operation
and Development of 14th December, 1960;
HAVING REGARD to the Declaration on International Investment and Multinational Enterprises and
the Guidelines annexed thereto [C(76)99(Final)];
HAVING REGARD to the Declaration on Base Erosion and Profit Shifting (“BEPS”)
[C/MIN(2013)22/FINAL] and to the BEPS Explanatory Statement and the measures set out in the
BEPS Final Reports (the BEPS package), endorsed by the Council on 1 October 2015
[C(2015)125/REV1] and the G20 Leaders at the Antalya Summit on 15-16 November 2015;
HAVING REGARD to the Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations, hereafter referred to as “Guidelines” as they may be modified by the Committee on
Fiscal Affairs;
HAVING REGARD to the Recommendation of the Council on Base Erosion and Profit Shifting
Measures Related to Transfer Pricing [C(2016)79] which recommends that Members and nonMembers having adhered to it follow the guidance set out in the 2015 BEPS Reports on Actions 8-10
“Aligning Transfer Pricing Outcomes With Value Creation” [C(2015)125/ADD8] and on Action 13
“Transfer Pricing Documentation and Country-by-Country Reporting” [C(2015)125/ADD11] as
incorporated in the Guidelines;
HAVING REGARD to the establishment of the Inclusive Framework on Base Erosion and Profit
Shifting as agreed by the Committee on Fiscal Affairs [CTPA/CFA/NOE2(2016)1/REV3], reported to
the Council [C/M(2016)3], and endorsed by the G20 Finance Ministers at their 26-27 February 2016
meeting in Shanghai, China, under which over 100 countries and jurisdictions have been invited to
participate as members [C(2016)78], i.e. on an equal footing with OECD Members on the basis of the
same commitments as OECD Members and existing Associates with regard to the BEPS Project;
CONSIDERING the fundamental need for co-operation among tax administrations to remove the
obstacles that international double taxation presents to the free movement of goods, services and
capital between jurisdictions;
CONSIDERING the equally fundamental need to effectively prevent double non-taxation as well as no
or low taxation resulting from the misapplication of the international standards for transfer pricing rules
leading to outcomes in which the allocation of profits is not aligned with the economic activity that
produced the profits;
CONSIDERING that transactions between associated enterprises may take place under conditions
differing from those taking place between independent enterprises;
CONSIDERING that the prices of such transactions between associated enterprises (usually referred
to as transfer pricing) should, nevertheless, for tax purposes be in conformity with those which would
be charged between independent enterprises (usually referred to as arm’s length pricing) consistent
with Article 9 (paragraph 1) of the OECD Model Tax Convention on Income and on Capital;
CONSIDERING that problems with regard to transfer pricing in international transactions assume
special importance in view of the substantial volume of such transactions;
CONSIDERING the need to achieve consistency in the approaches of tax administrations, on the one
hand, and of associated enterprises, on the other hand, in the determination of the income and
expenses of a company that is part of a Multinational Enterprise Group that should be taken into
account within a jurisdiction.
On the proposal of the Committee on Fiscal Affairs:
I.
RECOMMENDS that Members and non-Members adhering to this Recommendation
(hereafter the “Adherents”):

i)

follow, when reviewing, and if necessary, adjusting transfer pricing between associated
enterprises for the purposes of determining taxable income, the Guidelines – considering
the whole of the Guidelines and the interaction of the different chapters – for arriving at
arm’s length pricing for transactions between associated enterprises;

ii)

encourage taxpayers to follow the Guidelines; to that effect Adherents should give the
Guidelines publicity and have them translated, where necessary, into their national
language(s);

iii)

develop further co-operation, on a bilateral or multilateral basis, in matters pertaining to
transfer pricing.

II.
INVITES Adherents to notify the Committee on Fiscal Affairs of any modifications to the text of
any laws or regulations that are relevant to the determination of transfer pricing or of the introduction of
new laws or regulations.
III.
INVITES Adherents and the Secretary-General to disseminate this Recommendation and the
Guidelines.
IV.

INVITES non-Adherents to take due account of and adhere to this Recommendation.

V.

INSTRUCTS the Committee on Fiscal Affairs to:
i)

pursue its work on issues pertinent to transfer pricing and modify the Guidelines as
necessary;

ii)

monitor the implementation of this Recommendation, in co-operation with the tax
authorities of Adherents and with the participation of the business community and other
stakeholders and report to Council in light of this monitoring every five years;

iii)

develop its dialogue with jurisdictions that have not adhered to this Recommendation with
the aim of assisting them to become familiar with the Guidelines, and to adhere to the
present Recommendation.
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About the OECD
The OECD is a unique forum where governments work together to address the economic, social and
environmental challenges of globalisation. The OECD is also at the forefront of efforts to understand
and to help governments respond to new developments and concerns, such as corporate governance,
the information economy and the challenges of an ageing population. The Organisation provides a
setting where governments can compare policy experiences, seek answers to common problems,
identify good practice and work to co-ordinate domestic and international policies.
The OECD Member countries are: Australia, Austria, Belgium, Canada, Chile, the Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan,
Korea, Latvia, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, the
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the United
States. The European Union takes part in the work of the OECD.

OECD Legal Instruments
Since the creation of the OECD in 1961, around 450 substantive legal instruments have been
developed within its framework. These include OECD Acts (i.e. the Decisions and Recommendations
adopted by the OECD Council in accordance with the OECD Convention) and other legal instruments
developed within the OECD framework (e.g. Declarations, international agreements).
All substantive OECD legal instruments, whether in force or abrogated, are listed in the online
Compendium of OECD Legal Instruments. They are presented in five categories:
•

Decisions: OECD legal instruments which are legally binding on all Members except those
which abstain at the time of adoption. While they are not international treaties, they entail the
same kind of legal obligations. Adherents are obliged to implement Decisions and must take
the measures necessary for such implementation.

•

Recommendations: OECD legal instruments which are not legally binding but practice
accords them great moral force as representing the political will of Adherents. There is an
expectation that Adherents will do their utmost to fully implement a Recommendation. Thus,
Members which do not intend to do so usually abstain when a Recommendation is adopted,
although this is not required in legal terms.

•

Declarations: OECD legal instruments which are prepared within the Organisation, generally
within a subsidiary body. They usually set general principles or long-term goals, have a
solemn character and are usually adopted at Ministerial meetings of the Council or of
committees of the Organisation.

•

International Agreements: OECD legal instruments negotiated and concluded within the
framework of the Organisation. They are legally binding on the Parties.

•

Arrangement, Understanding and Others: several ad hoc substantive legal instruments
have been developed within the OECD framework over time, such as the Arrangement on
Officially Supported Export Credits, the International Understanding on Maritime Transport
Principles and the Development Assistance Committee (DAC) Recommendations.

