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Date(s)
Adopted on 12/10/1967

Background Information

THE COUNCIL,
HAVING REGARD to the provisions of the Convention on the Organisation for Economic Co-operation
and Development concerning economic expansion and assistance to developing countries;
HAVING REGARD to the Reports by the Committee for Invisible Transactions and the Comments by
the Payments Committee on the Draft Convention on the Protection of Foreign Property;
HAVING REGARD to the text of the Draft Convention on the Protection of Foreign Property and to the
Notes and Comments constituting its interpretation (hereinafter called the “Draft Convention”);
OBSERVING that the Draft Convention embodies recognised principles relating to the protection of
foreign property, combined with rules to render more effective the application of these principles;
CONSIDERING that a clear statement of these principles will be a valuable contribution towards the
strengthening of international economic co-operation on the basis of international law and mutual
confidence;
CONSIDERING that a wider application of these principles in domestic legislation and in international
agreements would encourage foreign investment;
BELIEVING that the Draft Convention will be a useful document in the preparation of agreements on
the protection of foreign property;
NOTING the conclusion of a Convention on the Settlement of Investment Disputes between States
and Nationals of Other States;
I.
REAFFIRMS the adherence of Member States to the principles of international law
embodied in the Draft Convention.
II.
COMMENDS the Draft Convention as a basis for further extending and rendering more
effective the application of these principles.
III.
APPROVES the publication of the Draft Convention reproduced in the Annex, as well as this
Resolution.
In adopting this Resolution, the Council INSTRUCTED the Secretary-General to keep it informed of
developments which may lead to a reconsideration of future action regarding the Draft Convention
and, to this end, INVITED member countries to communicate any relevant information to the
Secretary-General.

Annex
Draft Convention on the Protection of Foreign Property
Preamble
DESIROUS of strengthening international economic co-operation on a basis of international law and
mutual confidence;
RECOGNISING the importance of promoting the flow of capital for economic activity and
development;
CONSIDERING the contribution which will be made towards this end by a clear statement of
recognised principles relating to the protection of foreign property, combined with rules designed to
render more effective the application of these principles within the territories of the Parties to this
Convention; and
DESIROUS that other States will join them in this endeavour by acceding to this Convention;

The STATES signatory to this Convention HAVE AGREED as follows:
Article 1: Treatment of Foreign Property
a)

Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. It shall accord within its territory the most constant
protection and security to such property and shall not in any way impair the management,
maintenance, use, enjoyment or disposal thereof by unreasonable or discriminatory
measures. The fact that certain nationals of any State are accorded treatment more
favourable than that provided for in this Convention shall not be regarded as
discriminatory against nationals of a Party by reason only of the fact that such treatment
is not accorded to the latter.

b)

The provisions of this Convention shall not affect the right of any Party to allow or prohibit
the acquisition of property or the investment of capital within its territory by nationals of
another Party.
Article 2: Observance of Undertakings

Each Party shall at all times ensure the observance of undertakings given by it in relation to property
of nationals of any other Party.
Article 3: Taking of Property
No Party shall take any measures depriving, directly or indirectly, of his property a national of another
Party unless the following conditions are complied with:
i)

The measures are taken in the public interest and under due process of law;

ii)

The measures are not discriminatory; and

iii)

The measures are accompanied by provision for the payment of just compensation.
Such compensation shall represent the genuine value of the property affected, shall
be paid without undue delay, and shall be transferable to the extent necessary to
make it effective for the national entitled thereto.
Article 4: Recommendation on Transfers

Each Party recognises, with respect to property in its territory owned by a national of another Party,
the principle of the freedom of transfer of the current income from, and proceeds upon liquidation of,
such property, to such national of a Party as is entitled to them. While this Recommendation does not
contain any obligation in this respect, each Party will endeavour to grant the necessary authorisations
for such transfers to the country of the residence of that national and in the currency thereof.
Article 5: Breaches of the Convention
Any breach of this Convention shall entail the obligation of the Party responsible therefore to make full
reparation.
Article 6: Derogations
A Party may take measures in derogation of this Convention only if:
i)

involved in war, hostilities or other grave national emergency due to force majeure or
provoked by unforeseen circumstances or threatening its essential security interests;
or

ii)

taken pursuant to decisions of the Security Council of the United Nations or to
recommendations of the Security Council or General Assembly of the United Nations
relating to the maintenance or restoration of international peace and security.

Any such measures shall be limited in extent and duration to those strictly required by the exigencies
of the situation.
Article 7: Disputes
a)

Any dispute between Parties as to the interpretation or application of this Convention may
be submitted by agreement between them either to an Arbitral Tribunal established in
accordance with the provisions of the Annex to this Convention, which shall form an
integral part thereof, or to any other international tribunal. If no agreement is reached for
this purpose between the Parties within a period of sixty days from the date on which
written notice of intention to institute proceedings is given, it is hereby agreed that an
Arbitral Tribunal established in accordance with that Annex shall have jurisdiction.

b)

A national of a Party claiming that he has been injured by measures in breach of this
Convention may, without prejudice to any right or obligation he may have to resort to
another tribunal, national or international, institute proceedings against any other Party
responsible for such measures before the Arbitral Tribunal referred to in paragraph a),
provided that:
i)

The Party against which the claim is made has accepted the jurisdiction of that
Arbitral Tribunal by a declaration which covers that claim; and

ii)

The Party of which he is a national has indicated that it will not institute proceedings
under paragraph a) or, within six months of receiving a written request from its
national for the institution of such proceedings, has not instituted them.

c)

The declaration referred to in paragraph b) i), whether general or particular, may be made
or revoked at any time. In respect of claims arising out of or in connection with rights
acquired during the period of the validity of such declaration, it shall continue to apply for
a period of five years after its revocation.

d)

At any time after the expiry of the period of six months referred to in paragraph b) ii), the
Party concerned may institute proceedings in accordance with paragraph a). In this case
proceedings instituted in accordance with paragraph b) shall be suspended until the
proceedings instituted in accordance with paragraph a) are terminated.
Article 8: Other International Agreements

Where a matter is covered both by the provisions of this Convention and any other international
agreement nothing in this Convention shall prevent a national of one Party who holds property in the
territory of another Party from benefiting by the provisions that are most favourable to him.
Article 9: Definitions
For the purposes of this Convention:
a)

"National" includes both natural persons and companies. It does not, however, include
nationals of a Party who belong to any territory to which this Convention may be extended
pursuant to Article 11 but has not been so extended.

b)

"Company" means any entity which, under the law of a Party, either is recognized as a
legal person or, as an entity or through its members, has the capacity to dispose of
property or to institute legal proceedings.

c)

"Property" means all property, rights and interests, whether held directly or indirectly,
including the interest which a member of a company is deemed to have in the property of
the company. However, no claim shall be made under this Convention in respect of the
interest of a member of a company:

i)

if the company is a national of a Party other than the Party which has taken the
measures affecting the property of the company; or

ii)

in the case of a company which is a national of a Party by whose measures its
property is affected, if the interest of the member of the company does not arise out
of and, at the time of such measures, does not represent either an investment of
foreign funds made by him or his predecessor in title or an investment of
compensation or damages paid in accordance with the provisions of this Convention.
Article 10: Ratification

This Convention shall be subject to ratification by the signatory States. Instruments of ratification shall
be deposited with the [depositary Organisation/depositary Government], which shall notify the (other)
signatory States and all acceding States of each deposit.
Article 11: Territorial Application
Any State may at the time of signature, ratification or accession to this Convention or at any time
thereafter declare by notification given to the [depositary Organisation/depositary Government] that the
Convention shall extend to any of the territories for whose international relations it is responsible, and
the Convention shall, from the date of the receipt of the notification or the date on which the
Convention takes effect for the notifying State - whichever is the later - extend to the territories named
therein.
Article 12: Coming Into Force
a)

This Convention shall come into force on the date of the deposit of the Xth instrument of
ratification or accession.

b)

The Convention shall thereafter take effect for each ratifying or acceding State on the
date of the deposit of its instrument of ratification or accession.

c)

Any measure taken by a Party before the date of the coming into force of this Convention
for it shall not be affected by the Convention as such. The provisions of this Convention
shall apply to measures taken after such date, whether in pursuance of legislative or
administrative authority existing before such date or otherwise.
Article 13: Termination

Any Party may terminate the application of this Convention to itself or to any territory to which it has
extended the Convention by notification pursuant to Article 11 by giving notice to this effect to the
[depositary Organisation/depositary Government] which shall notify the (other) Parties thereof. The
termination shall take effect one year after such notice has been received by the [depositary
Organisation/depositary Government]. In respect of property acquired or investments made before the
date on which the termination takes effect, the provisions of Articles 1 to 12 of this Convention shall
continue to apply for a further period of 15 years from that date.
Article 14: Signature and Accession
(pro memoria)
Final Clause
(pro memoria)
ANNEX RELATING TO THE STATUTE OF THE ARBITRAL TRIBUNAL
1.
The Arbitral Tribunal referred to in Article 7 of the Convention shall consist of three persons
appointed as follows: one arbitrator shall be appointed by each party to the arbitration proceedings

and a third arbitrator, who shall also act as Chairman of the Tribunal (hereinafter sometimes called the
"Chairman of the Tribunal"), shall be appointed by agreement of the parties.
2.
Arbitration proceedings shall be instituted upon notice by the party instituting such
proceedings (whether a Party to the Convention or a national of a Party to the Convention, as the case
may be) to the other party. Such notice shall contain a statement setting forth in summary form the
grounds of the claim, the nature of the relief sought, and the name of the arbitrator appointed by the
party instituting such proceedings. Within 30 days after the giving of such notice, the respondent party
shall notify the party instituting proceedings of the name of the arbitrator appointed by the respondent
party.
3.
If, within 60 days after the giving of notice instituting the arbitration proceedings, the parties
shall not have agreed upon a Chairman of the Tribunal, either party may request the President of the
International Court of Justice, or if he is unable to act, the Vice-President of the International Court of
Justice, to make the appointment. If either of the parties shall fail to appoint an arbitrator, such
arbitrator shall be appointed by the Chairman of the Tribunal.
4.
In case any arbitrator appointed as provided in this Annex shall resign, die, or otherwise
become unable to act, a successor arbitrator shall be appointed in the same manner as herein
prescribed for the appointment of the original arbitrator and his successor shall have all the powers
and duties of the original arbitrator.
5.
The Arbitral Tribunal shall convene at such times and places as shall be fixed by the
Chairman of the Tribunal. Thereafter, the Tribunal shall determine where and when it shall sit.
6.
a) The Arbitral Tribunal shall decide all questions relating to its competence and shall, taking
into consideration any agreement of the parties, determine its procedure and all questions relating to
costs.
b)

c)

d)

In particular, the Arbitral Tribunal may:
i)

Permit intervention by a Party which considers that it has an interest of a legal nature
which may be affected by the decision in the case;

ii)

Consolidate pending proceedings with the agreement, where necessary, of any
other Arbitral Tribunal established in accordance with this Annex; and

iii)

Provided that no objection is made by any Party to such proceedings, stay
proceedings if other proceedings arising out of the same facts and raising
substantially the same issues are pending before any other international Tribunal or
Commission.

The Arbitral Tribunal may also, in the case of proceedings instituted by a national of a
Party to the Convention and upon preliminary application by the respondent:
i)

Order that national to give security for costs; or

ii)

Dismiss the claim if, from the statements made by that national to the Tribunal, the
institution of the proceedings appears frivolous or vexatious.

Decisions of the Arbitral Tribunal may be made by a majority vote.

7.
The Arbitral Tribunal shall afford to all parties a fair hearing. It may render an award on the
default of a party. Any award shall be rendered in writing, signed by the majority of the Arbitral
Tribunal, and delivered publicly. A signed counterpart of the award shall be transmitted to each party.
Any such award shall be final. Each party to the proceedings shall comply with any such award
rendered by the Arbitral Tribunal.
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About the OECD
The OECD is a unique forum where governments work together to address the economic, social and
environmental challenges of globalisation. The OECD is also at the forefront of efforts to understand
and to help governments respond to new developments and concerns, such as corporate governance,
the information economy and the challenges of an ageing population. The Organisation provides a
setting where governments can compare policy experiences, seek answers to common problems,
identify good practice and work to co-ordinate domestic and international policies.
The OECD Member countries are: Australia, Austria, Belgium, Canada, Chile, the Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan,
Korea, Latvia, Lithuania, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland,
Portugal, the Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom
and the United States. The European Union takes part in the work of the OECD.

OECD Legal Instruments
Since the creation of the OECD in 1961, around 450 substantive legal instruments have been
developed within its framework. These include OECD Acts (i.e. the Decisions and Recommendations
adopted by the OECD Council in accordance with the OECD Convention) and other legal instruments
developed within the OECD framework (e.g. Declarations, international agreements).
All substantive OECD legal instruments, whether in force or abrogated, are listed in the online
Compendium of OECD Legal Instruments. They are presented in five categories:
•

Decisions: OECD legal instruments which are legally binding on all Members except those
which abstain at the time of adoption. While they are not international treaties, they entail the
same kind of legal obligations. Adherents are obliged to implement Decisions and must take
the measures necessary for such implementation.

•

Recommendations: OECD legal instruments which are not legally binding but practice
accords them great moral force as representing the political will of Adherents. There is an
expectation that Adherents will do their utmost to fully implement a Recommendation. Thus,
Members which do not intend to do so usually abstain when a Recommendation is adopted,
although this is not required in legal terms.

•

Declarations: OECD legal instruments which are prepared within the Organisation, generally
within a subsidiary body. They usually set general principles or long-term goals, have a
solemn character and are usually adopted at Ministerial meetings of the Council or of
committees of the Organisation.

•

International Agreements: OECD legal instruments negotiated and concluded within the
framework of the Organisation. They are legally binding on the Parties.

•

Arrangement, Understanding and Others: several ad hoc substantive legal instruments
have been developed within the OECD framework over time, such as the Arrangement on
Officially Supported Export Credits, the International Understanding on Maritime Transport
Principles and the Development Assistance Committee (DAC) Recommendations.

