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Date(s)

Adopted on 25/05/2009

Background Information

The Recommendation on Tax Measures for Further Combating Bribery of Foreign Public Officials
was adopted by the OECD Council on 25 May 2009 on the proposal of the Committee on Fiscal
Affairs and the Investment Committee. It succeeds to the 1997 Recommendation of the Council on
the Tax Deductibility of Bribes to Foreign Public Officials (which had incorporated the 1996
Recommendation on the tax deductibility of bribes to foreign public officials) that “urges” OECD
countries that do not disallow the deductibility of bribe payments to foreign public officials to re-
examine such treatment with the intention of denying this deductibility. The 2009 Recommendation
is much broader than the 1996 Recommendation and seeks to address the weaknesses identified
through the monitoring of the implementation of the 1996 Recommendation by the Committee on
Fiscal Affairs and the country reviews. It notably calls for the adoption of explicit legislation denying
the tax deductibility of bribes to foreign public officials in international transactions, and for an on-
going self-review of the effectiveness of the frameworks as well as practices for disallowing such tax
deductibility.



THE COUNCIL,

HAVING REGARD to Article 5, b) of the Convention on the Organisation for Economic Co-operation
and Development of 14 December 1960;

HAVING REGARD to the Recommendation of the Council on the Tax Deductibility of Bribes to
Foreign Public Officials [C(96)27/FINAL] (hereafter the "1996 Recommendation"), to which the present
Recommendation succeeds;

HAVING REGARD to the Revised Recommendation of the Council on Bribery in International
Business Transactions [C(97)123/FINAL]J;

HAVING REGARD to the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions to which all OECD Members and eight non-members are Parties, as at the
time of the adoption of this Recommendation (hereafter the "OECD Anti-Bribery Convention");

HAVING REGARD to the Commentaries on the OECD Anti-Bribery Convention;

HAVING REGARD to the Recommendation of the Council concerning the Model Tax Convention on
Income and on Capital (hereafter the "OECD Model Tax Convention") [C(97)195/FINAL];

WELCOMING the United Nations Convention Against Corruption to which most parties to the OECD
Anti-Bribery Convention are State parties, and in particular Article 12.4, which provides that "Each
State Party shall disallow the tax deductibility of expenses that constitute bribes";

CONSIDERING that the 1996 Recommendation has had an important impact both within and outside
the OECD, and that significant steps have already been taken by governments, the private sector and
non-governmental agencies to combat the bribery of foreign public officials, but that the problem still
continues to be widespread and necessitates strengthened measures;

CONSIDERING that explicit legislation disallowing the deductibility of bribes increases the overall
awareness within the business community of the illegality of bribery of foreign public officials and
within the tax administration of the need to detect and disallow deductions for payments of bribes to
foreign public officials; and

CONSIDERING that sharing information by tax authorities with other law enforcement authorities can
be an important tool for the detection and investigation of transnational bribery offences;

On the proposal of the Committee on Fiscal Affairs and the Investment Committee;
L. RECOMMENDS that:

(i) Member countries and other Parties to the OECD Anti-Bribery Convention explicitly disallow
the tax deductibility of bribes to foreign public officials, for all tax purposes in an effective manner.
Such disallowance should be established by law or by any other binding means which carry the same
effect, such as:

e  Prohibiting tax deductibility of bribes to foreign public officials;

e  Prohibiting tax deductibility of all bribes or expenditures incurred in furtherance of corrupt
conduct in contravention of the criminal law or any other laws of the Party to the Anti-
Bribery Convention.

Denial of tax deductibility is not contingent on the opening of an investigation by the law enforcement
authorities or of court proceedings.

(i) Each Member country and other Party to the OECD Anti-Bribery Convention review, on an
ongoing basis, the effectiveness of its legal, administrative and policy frameworks as well as practices
for disallowing tax deductibility of bribes to foreign public officials. These reviews should assess
whether adequate guidance is provided to taxpayers and tax authorities as to the types of expenses



that are deemed to constitute bribes to foreign public officials, and whether such bribes are effectively
detected by tax authorities.

(iii) Member countries and other Parties to the OECD Anti-Bribery Convention consider to include
in their bilateral tax treaties, the optional language of paragraph 12.3 of the Commentary to Article 26
of the OECD Model Tax Convention, which allows “the sharing of tax information by tax authorities
with other law enforcement agencies and judicial authorities on certain high priority matters (e.g. to
combat money laundering, corruption, terrorism financing)" and reads as follows:

"Notwithstanding the foregoing, information received by a Contracting State may be used for
other purposes when such information may be used for such other purposes under the laws of
both States and the competent authority of the supplying State authorises such use.”

il Further RECOMMENDS Member countries and other Parties to the OECD Anti-Bribery
Convention, in accordance with their legal systems, to establish an effective legal and administrative
framework and provide guidance to facilitate reporting by tax authorities of suspicions of foreign
bribery arising out of the performance of their duties, to the appropriate domestic law enforcement
authorities.

M. INVITES non-members that are not yet Parties to the OECD Anti-Bribery Convention to apply
this Recommendation to the fullest extent possible.

Iv. INSTRUCTS the Committee on Fiscal Affairs together with the Investment Committee to
monitor the implementation of the Recommendation and to promote it in the context of contacts with
non-members and to report to Council as appropriate.
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About the OECD

The OECD is a unique forum where governments work together to address the economic, social and
environmental challenges of globalisation. The OECD is also at the forefront of efforts to understand
and to help governments respond to new developments and concerns, such as corporate governance,
the information economy and the challenges of an ageing population. The Organisation provides a
setting where governments can compare policy experiences, seek answers to common problems,
identify good practice and work to co-ordinate domestic and international policies.

The OECD Member countries are: Australia, Austria, Belgium, Canada, Chile, the Czech Repubilic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan,
Korea, Latvia, Lithuania, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland,
Portugal, the Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom
and the United States. The European Union takes part in the work of the OECD.

OECD Legal Instruments

Since the creation of the OECD in 1961, around 450 substantive legal instruments have been
developed within its framework. These include OECD Acts (i.e. the Decisions and Recommendations
adopted by the OECD Council in accordance with the OECD Convention) and other legal instruments
developed within the OECD framework (e.g. Declarations, international agreements).

All substantive OECD legal instruments, whether in force or abrogated, are listed in the online
Compendium of OECD Legal Instruments. They are presented in five categories:

. Decisions: OECD legal instruments which are legally binding on all Members except those
which abstain at the time of adoption. While they are not international treaties, they entail the
same kind of legal obligations. Adherents are obliged to implement Decisions and must take
the measures necessary for such implementation.

. Recommendations: OECD legal instruments which are not legally binding but practice
accords them great moral force as representing the political will of Adherents. There is an
expectation that Adherents will do their utmost to fully implement a Recommendation. Thus,
Members which do not intend to do so usually abstain when a Recommendation is adopted,
although this is not required in legal terms.

. Declarations: OECD legal instruments which are prepared within the Organisation, generally
within a subsidiary body. They usually set general principles or long-term goals, have a
solemn character and are usually adopted at Ministerial meetings of the Council or of
committees of the Organisation.

. International Agreements: OECD legal instruments negotiated and concluded within the
framework of the Organisation. They are legally binding on the Parties.

. Arrangement, Understanding and Others: several ad hoc substantive legal instruments
have been developed within the OECD framework over time, such as the Arrangement on
Officially Supported Export Credits, the International Understanding on Maritime Transport
Principles and the Development Assistance Committee (DAC) Recommendations.



