Recommendation of the Council
concerning Structural Separation
in Regulated Industries

8

OECD Legal
Instruments

This document is published under the responsibility of the Secretary-General of the OECD. It reproduces an
OECD Legal Instrument and may contain additional material. The opinions expressed and arguments employed
in the additional material do not necessarily reflect the official views of OECD Member countries.
This document, as well as any data and any map included herein, are without prejudice to the status of or
sovereignty over any territory, to the delimitation of international frontiers and boundaries and to the name of any
territory, city or area.

For access to the official and upto-date texts of OECD Legal Instruments, as well as other related information,
please consult the Compendium of OECD Legal Instruments at http://legalinstruments.oecd.org.
Please cite this document as:
OECD, Recommendation of the Council concerning Structural Separation in Regulated Industries,
OECD/LEGAL/0310
Series: OECD Legal Instruments

© OECD 2018
This document is provided free of charge. It may be reproduced and distributed free of charge without requiring any further permissions, as long as it is not altered
in any way. It may not be sold.
This document is available in the two OECD official languages (English and French). It may be translated into other languages, as long as the translation is labelled
"unofficial translation" and includes the following disclaimer: "This translation has been prepared by [NAME OF TRANSLATION AUTHOR] for informational purpose
only and its accuracy cannot be guaranteed by the OECD. The only official versions are the English and French texts available on the OECD website
http://legalinstruments.oecd.org"

Date(s)
Adopted on 26/04/2001
Amended on 13/12/2011
Amended on 23/02/2016

Background Information
The Recommendation concerning Structural Separation in Regulated Industries was adopted by the
OECD Council on 26 April 2001 on the proposal of the Competition Committee. The
Recommendation calls for Adherents to consider structural separation, in particular the pros and cons
of separating the structure of a regulated firm's activities. When a firm provides products or services
regulated by government, structural separation may be required so as not to hinder the entry of
competitors in the market. “Structural separation” of a firm may be important to advance the process
of market liberalisation. It is applied notably in sectors such as electricity and telecommunications
where the main service (or product) is generally provided by a supplier and other firms commercialise
the end product or service to consumers. The issuing of a recommendation became necessary to
draw attention to the benefits of structural separation but also to clarify since it may not always bring
economic and public benefits that justify its implementation. Governments should therefore carefully
assess the costs and benefits of structural versus behavioural measures especially in the context of
privatisation, liberalisation or regulatory reform.

THE COUNCIL,
HAVING REGARD to Article 5 b) of the Convention on the Organisation for Economic Co-operation
and Development of 14 December 1960;
HAVING REGARD to the agreement reached at the 1997 Meeting of the Council at Ministerial level to
reform economic regulations in all sectors to stimulate competition [C/MIN(97)10], and in particular to:
“i) Separate potentially competitive activities from regulated utility networks, and otherwise
restructure as needed to reduce the market power of incumbents;
ii) Guarantee access to essential network facilities to all market entrants on a transparent
and non-discriminatory basis”;
HAVING REGARD to the report Structural Separation in Regulated Industries [DAFFE/CLP(2001)11],
the Report by the Competition Committee to the Council on Experiences on the Implementation of the
Recommendation concerning Separation in Regulated Industries [C(2006)65], the Report by the
Competition Committee on the Implementation of the Recommendation of the Council concerning
Structural Separation in Regulated Industries [C(2011)135 and CORR1]; and the Report on the
Implementation of the Recommendation of the Council concerning Structural Separation in Regulated
Industries [C(2016)11, Annex I];
RECOGNISING that recent experience shows that structural separation has been considered not just
with respect to network utilities, but also in a number of other vertically integrated industries where
only some activities are subject to competitive constraints;
RECOGNISING that there are differences in the characteristics of industries and countries, differences
in the processes of regulatory reform and differences in the recognition of the effectiveness of
structural measures, behavioural measures and so on, and that such differences should be taken into
account when considering structural issues;
RECOGNISING that regulated firms, often operate in both non-competitive and in competitive
complementary activities;
RECOGNISING that the degree of competition which can be sustained in the competitive
complementary activities varies, but that when these activities can sustain effective competition it is
desirable to facilitate such competition as a tool for controlling costs, promoting innovation, and
enhancing the quality of the regulation overall, ultimately to the benefit of final users and consumers;
RECOGNISING that, in this context, the regulated firm has the ability, in the absence of antitrust or
regulatory controls, to restrict competition by restricting the quality or other terms at which rival
upstream or downstream firms are granted access to the services of the non-competitive activity,
restricting the capacity of the non-competitive activity so as to limit the scope for new entry in the
complementary activity, or using regulatory and legal processes to delay the provision of access;
RECOGNISING that, depending upon the structure of the industry, a regulated firm which operates in
both a non-competitive activity and a competitive complementary activity may also have an incentive
to restrict competition in the complementary activity;
RECOGNISING that such restrictions of competition generally harm efficiency and consumers;
RECOGNISING that there are a variety of policies that can be pursued which seek to enhance
competition and the quality of regulation by addressing the incentives and/or the ability of the
regulated firm to control access. These policies can be broadly divided into those which primarily
address the incentives of the regulated firm (such as vertical ownership separation or club or joint
ownership), which may be called structural policies, and those which primarily address the ability of
the regulated firm to deny access (such as access regulation), which may be called behavioural
policies;

CONSIDERING that behavioural policies, unlike structural policies, do not eliminate the incentive of
the regulated firm to restrict competition;
CONSIDERING that despite the best efforts of regulators, regulatory controls of a behavioural nature
which are intended to control the ability of an integrated regulated firm to restrict competition may
result in less competition than would be the case if the regulated firm did not have the incentive to
restrict competition;
CONSIDERING that, as a result, the efficiency and effectiveness of regulation of the non-competitive
activity, the available capacity for providing access, the number of access agreements and the ease
with which they are reached and the overall level of competition in the competitive activity may be
higher under structural policies;
CONSIDERING that, under such circumstances, it is all the more necessary that, to prevent and tackle
restrictions of competition, competition authorities have appropriate tools, in particular the capacity to
take adequate interim measures;
CONSIDERING that certain forms of partial separation of a regulated firm (such as accounting
separation or functional separation) may not eliminate the incentive of the regulated firm to restrict
competition and therefore may be less effective in general at facilitating competition than structural
policies, although they may play a useful and important role in supporting certain policies such as
access regulation;
RECOGNISING that, in some circumstances, allowing a regulated firm operating in a non-competitive
activity to compete in a complementary competitive activity allows the regulated firm to attain
significant economic efficiencies or to provide a given level of universal services or service reliability;
RECOGNISING that structural decisions in regulated industries often require sensitive, complex, and
high-profile trade-offs, requiring independence from the regulated industry and requiring expertise,
experience, and transparency in assessing competitive effects and comparing these with any
economic efficiencies of integration; and
RECOGNISING that the boundaries between activities which are potentially competitive and activities
which may be non-competitive are subject to change and that it would be costly and inefficient to
continuously adjust the degree of vertical separation;
On the proposal of the Competition Committee:
I.
used:

AGREES that, for the purpose of the present Recommendation, the following definitions are


Firm refers to a legal entity or a group of legal entities where the degree of inter-linkages
(such as shareholding) among the entities in the group is sufficient for these entities to be
considered as a single entity for the purposes of national laws controlling economic
concentrations;



Regulated firm refers to a firm, whether privately or publicly owned, which is subject to
economic regulation intended to constrain the exercise of market power by that firm;



Non-competitive activity is an economic market, defined according to generally accepted
competition principles, in which, as a result of regulation or underlying properties of
demand and supply in the market, one firm in the market has substantial and enduring
market power;



Competitive activity is an economic market, defined according to generally accepted
competition principles, in which the interaction among actual and potential suppliers
would act to effectively limit the market power of any one supplier;



Complementary refers to products (and services) that enhance each other. Products that
are complementary to the regulated firm's non-competitive activity therefore include (1)
products bought by the firm from (upstream) suppliers, (2) products sold by the firm to
(downstream) customers, and (3) other products used in conjunction with the firm's non-

competitive product, and where competitors' success in providing such products depends
on their or their customers' ability to obtain access to the non-competitive product.
II.
RECOMMENDS that, when faced with a situation in which a regulated firm is or may in the
future be operating simultaneously in a non-competitive activity and a potentially competitive
complementary activity, Members and non-Members having adhered to the Recommendation
(hereafter the “Adherents”) carefully balance the benefits and costs of structural measures against the
benefits and costs of behavioural measures. To this effect:


The benefits and costs to be balanced include the effects on competition, effects on the
quality and cost of regulation, effects on corporate incentives to invest, the transition
costs of structural modifications and the economic and public benefits of vertical
integration, based on the economic characteristics of the industry in the country under
review.



The benefits and costs to be balanced should be those recognised by the relevant
agency(ies) including the competition authority, based on principles defined by the
Adherent. This balancing should occur especially in the context of privatisation,
liberalisation, regulatory reform and, on some occasions, may also be relevant to market
studies conducted by competition authorities.

III.

INVITES the Secretary-General and Adherents to disseminate this Recommendation.

IV.

INVITES non-Adherents to take account of and adhere to this Recommendation.

V.

INSTRUCTS the Competition Committee to:
1.

Serve periodically, or at the request of the Adherents, as a forum for consultations on
matters related to the Recommendation; and

2.

Monitor the implementation of this Recommendation and report thereon to the Council no
later than five years following its revision and thereafter as appropriate.
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About the OECD
The OECD is a unique forum where governments work together to address the economic, social and
environmental challenges of globalisation. The OECD is also at the forefront of efforts to understand
and to help governments respond to new developments and concerns, such as corporate governance,
the information economy and the challenges of an ageing population. The Organisation provides a
setting where governments can compare policy experiences, seek answers to common problems,
identify good practice and work to co-ordinate domestic and international policies.
The OECD Member countries are: Australia, Austria, Belgium, Canada, Chile, the Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan,
Korea, Latvia, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, the
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the United
States. The European Union takes part in the work of the OECD.

OECD Legal Instruments
Since the creation of the OECD in 1961, around 450 substantive legal instruments have been
developed within its framework. These include OECD Acts (i.e. the Decisions and Recommendations
adopted by the OECD Council in accordance with the OECD Convention) and other legal instruments
developed within the OECD framework (e.g. Declarations, international agreements).
All substantive OECD legal instruments, whether in force or abrogated, are listed in the online
Compendium of OECD Legal Instruments. They are presented in five categories:
•

Decisions: OECD legal instruments which are legally binding on all Members except those
which abstain at the time of adoption. While they are not international treaties, they entail the
same kind of legal obligations. Adherents are obliged to implement Decisions and must take
the measures necessary for such implementation.

•

Recommendations: OECD legal instruments which are not legally binding but practice
accords them great moral force as representing the political will of Adherents. There is an
expectation that Adherents will do their utmost to fully implement a Recommendation. Thus,
Members which do not intend to do so usually abstain when a Recommendation is adopted,
although this is not required in legal terms.

•

Declarations: OECD legal instruments which are prepared within the Organisation, generally
within a subsidiary body. They usually set general principles or long-term goals, have a
solemn character and are usually adopted at Ministerial meetings of the Council or of
committees of the Organisation.

•

International Agreements: OECD legal instruments negotiated and concluded within the
framework of the Organisation. They are legally binding on the Parties.

•

Arrangement, Understanding and Others: several ad hoc substantive legal instruments
have been developed within the OECD framework over time, such as the Arrangement on
Officially Supported Export Credits, the International Understanding on Maritime Transport
Principles and the Development Assistance Committee (DAC) Recommendations.

